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LEGAL ISSUES IN E-RULEMAKING:
A REPORT TO THE ADMINISTRATIVE CONFERENCE OF THE UNITED STATES

Bridget C.E. Dooling”

Since the Administrative Procedure Act (APA) was enacted in 1946, the technological
landscape has changed dramatically, while the basic framework for notice and comment
rulemaking has largely gone unchanged. Federal regulators, looking to embrace the benefits of
e-Rulemaking, face considerable ambiguity about how established legal requirements apply to
the web.! For example, does the APA permit agencies to require comments to be submitted
online? Are agencies required to screen the content of public comments before they are placed
on Regulations.gov? Are electronic dockets a legally sufficient means of preserving the
rulemaking record? Many of these issues, and others, have been swirling around e-Rulemaking
since its inception, and exist whether rulemaking is accomplished entirely on paper, or using
more electronic means.” This Report focuses on the legal issues that present themselves entirely,
or more prominently, when agencies engage in e-Rulemaking.

This Report examines the legal issues agencies face in e-Rulemaking, and suggests how
agencies can best approach those issues. Following a short background section on e-
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: Others have taken stock of these legal issues. Seg generally Neil Eisner, Presentation at Joint ACUS-
Brookings Event “The Future of E-Rulemaking,” E-Rulemaking: Digital Dilemmas (Nov. 30, 2010),
http://www.brookings.edu/~/media/Files/events/2010/1 130 _electronic_rulemaking/1130 _electronic_rulemaking_eis |
ner.pdf] Jeffrey S. Lubbers, The Transformation of the U.S. Rulemaking Process— For Better or Worse, 34 OHIO
N.U. L. REV. 469 (2008); Jeffrey S. Lubbers, The Future of Electronic Rulemaking: A Research Agenda, Regulatory
Policy Program Working Paper RPP-2002-04 (Mar. 2002),|http://www.hks.harvard.edu/m-rcbg/research/rpp/RPP- |
Barbara H. Brandon & Robert D. Carlitz, 54 ADMIN. L. REV. 1421, 1471-78 (2002); Henry H. Perritt,
Jr., Electronic Dockets: Use of Information Technology in Rulemaking and Adjudication (1995) (unpublished
manuscript) [hereinafter Perritt Report],
|http://www .kentlaw.edu/faculty/rstaudt/classes/oldclasses/internetlaw/casebook/electronic dockets.htm |

: This report follows up on previous work of the Administrative Conference. On October 19, 1995, a mere

12 days before the Administrative Conference closed its doors on October 31, 1995, Professor Henry H. Perritt, Jr.
delivered a report entitled “Electronic Dockets: Use of Information Technology in Rulemaking and Adjudication.”
Professor Perritt’s report focused on the efforts of two Federal agencies, the Department of Transportation and the
Nuclear Regulatory Commission, to use information technology to automate certain agency proceedings. Although
it was not published, the Perritt Report continues to be a helpful resource on the legal issues and policy choices
facing increased use of IT in administrative proceedings and is available here:
|http://www.kentlaw.edu/faculty/rstaudt/classes/oldclasses/internetlaw/casebook/electronic dockets.htm)
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Rulemaking, Part I explains why updating the APA to address e-Rulemaking is unnecessary.
Part II explores whether and how agencies should screen public comments before sharing them
online, and suggests a fundamental change to the way comments are posted on the biggest online
rulemaking website, Regulations.gov. Part III analyzes the legal issues associated with using an
electronic docket to compile the rulemaking record, finding that well-designed electronic dockets
pose no significant legal risks but that the courts could probably do more to embrace electronic
filing. Part IV shows that the most basic of Federal requirements, the recordkeeping
requirements of the Federal Records Act apply to e-Rulemaking and suggests ways to ensure
compliance. The Report concludes with Part V, a recap of the Report’s recommendations for
consideration by the Rulemaking Committee of the Administrative Conference of the United
States.

Background

E-Rulemaking has been described as “the use of digital technologies in the development
and implementation of regulations.”
technology to enforce or otherwise implement their rules, for the purposes of this Report, e-
Rulemaking is defined as using web technologies before or during the APA’s informal
rulemaking process, i.e., notice-and-comment rulemaking under Title 5 of the U.S. Code, section

While there are many ideas about how agencies might use

553. This includes many types of activities, such as posting notices of proposed and final
rulemakings, sharing supporting materials, accepting public comments, managing the rulemaking
record in electronic dockets, and hosting public meetings online or using social media, blogs, and
other web applications to promote public awareness of and participation in regulatory
proceedings.*

A system that brings several of these activities together is operated by the eRulemaking
program management office (PMO), which is housed at the Environmental Protection Agency
and funded by contributions from partner Federal agencies. This program contains two
components: Regulations.gov, which is a public website where members of the public can view
and comment on regulatory proposals, and the Federal Docket Management System (FDMS),
which is a restricted-access website agency staff can use to manage their internal files and the
content on Regulations.gov. According to the Office of Management and Budget, FDMS
“provides . . . better internal docket management functionality and the ability to publicly post all
relevant documents on regulations.gov (e.g., Federal Register documents, proposed rules,

3 Cary Coglianese, E-Rulemaking: Information Technology and the Regulatory Process at 2 (2004) (working

paper),|http://Isr.nellco.org/upenn_wps/108)

4 For a detailed discussion on the timeline and development of e-Rulemaking, see Cary Coglianese, E-
Rulemaking: Information Technology and the Regulatory Process at 9-12 (2004) (working paper),
[http:/1sr.nellco.org/upenn_wps/108] See a/so Comm. on the Status & Future of Fed. e-Rulemaking, Achieving the
Potential: The Future of Federal e-Rulemaking 8-10,|http://ceri.law.cornell.edu/documents/report-web-version.pdf]
Cynthia Farina et al., Rulemaking 2.0, 65 U. MiaMI L. REV. 399-404 (2011).
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notices, supporting analyses, and public comments).”> A recent report estimated the Federal
government’s cost savings at $30 million over five years when compared to paper-based
docketing.® Additionally, electronic docketing enables the agencies to make proposed and final
regulations, supplemental materials, and public comments widely available to the public. These
incentives and the statutory prompt of the E-Government Act of 2002, which required agencies
to post rules online, accept electronic comments on rules, and keep electronic rulemaking
dockets,” have helped ensure that over 90% of agencies post regulatory material on
Regulations.gov.®

The Obama Administration recently placed its imprimatur on Regulations.gov in
Executive Order 13563, which directs agencies to provide, /nfer alia, “timely online access to the
rulemaking docket on regulations.gov, including relevant scientific and technical findings, in an
open format that can be easily searched and downloaded.” As more agencies explore e-
Rulemaking as a way to promote openness in government, its benefits and its challenges are
becoming more apparent.'® The time may be right to evaluate the legal frameworks that
surround rulemaking. The most central of these is the APA.

l. Do We Need an APA 2.0?

Given that the APA was enacted in 1946, well ahead of the Internet, one could question
whether the statute needs to be amended to account for and support the rise of e-Rulemaking. In
1995, towards the beginning of the Federal government’s efforts to explore ways to use the
Internet in rulemaking, Professor Henry H. Perritt, Jr. explored this issue in a report to the
Administrative Conference (the Perritt Report) and concluded that the APA provided no legal

5 OFFICE OF MGMT. & BUDGET, EXECUTIVE OFFICE OF THE PRESIDENT, FY 2009 REPORT TO CONGRESS ON

THE IMPLEMENTATION OF THE E-GOVERNMENT ACT OF 2002, at 10 (2009),
|http://www.whitehouse.oov/sites/default/files/omb/assets/egov docs/2009 egov report.pdf]

6 OFFICE OF MGMT. & BUDGET, EXECUTIVE OFFICE OF THE PRESIDENT, REPORT TO CONGRESS ON THE
BENEFITS OF THE E-GOVERNMENT INITIATIVES 10-11 (2010),
|http://www.whitehouse.gov/sites/default/files/omb/assets/egov docs/FY10 E-Gov Benefits Report.pdf]

! Pub. L. 107-347 § 206.

§ Improving Electronic Dockets on Regulations.gov and the Federal Docket Management System: Best
Practices for Federal Agencies, p. D-1(Nov. 30, 2010),

http://www.regulations.gov/exchange/sites/default/files/doc files/20101130 eRule Best Practices Document rev.p

[df] Some agencies rely on their own electronic docketing systems, such as the Federal Trade Commission (which
uses a system called CommentWorks) and the Federal Communications Commission, which has its own electronic

comment filing system (http://fjallfoss.fcc.gov/ects/).

’ Executive Order 13563 § 2(b) (Jan. 18, 2011),[http://www.whitehouse.gov/the-press- |

|office/2011/01/18/improving-regulation-and-regulatory-review-executive-order
See, e.g., Jeffrey S. Lubbers, A4 Survey of Federal Agency Rulemakers’ Attitudes About e-Rulemaking, 62

ADMIN. L. REV. 451, 474 (2010) (“[W]hile rulemakers are quite impressed with the internal administrative and

coordination benefits provided by the new technology, they also have heightened concerns about hacking and the

potential problems of inappropriate worldwide exposure of certain information in their electronic dockets.” ).
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barriers to what is now known as e-Rulemaking.!" Since then, many Federal agencies have
adopted at least some form of e-Rulemaking.

The apparent compatibility between e-Rulemaking and the APA may result from the
APA’s design as a flexible, procedural statute. The statute provides agencies with flexibility to
use different procedural devices so long as they meet the basic statutory requirements.'? For
example, the APA requires an agency to provide notice on proposed rules in the Federal
Register, but does not prevent it from doing more. Agencies have developed other devices, not
described in the APA, to engage the public ahead of a proposed rule. For example, agencies
sometimes use an advance notice of proposed rulemaking (ANPRM) to gather early feedback on
regulatory issues.'” The APA contains no reference to ANPRMs or other “pre-rule” efforts such
as Requests for Information (RFIs),'* but that has not precluded the practice. Similarly, agencies
seeking to conduct other pre-rule activities online, such as encouraging the public to participate
in an online forum to discuss ideas for regulatory reform, can do so without concern of violating
the APA. Of course, in both the online and offline contexts, the APA requires agencies to
conduct notice-and-comment rulemaking if the agency intends to revise or promulgate new
regulations.

Still, some have questioned whether the Federal government’s current approach to APA
rulemaking in general, and e-Rulemaking in particular, does enough to engage the public."> This
includes a concern that e-Rulemaking merely moves the APA’s existing notice-and-comment
procedure online, rather than using technology in a more transformational manner, thus failing to
“exploit opportunities to enhance on-line deliberation and more robust forms of interpersonal
communication” in rulemaking.'® This is not a critique of the APA’s notice-and-comment
framework, but rather a critique of how the government uses technology to operate within that
framework. Expanding on this concept, one scholar recently called on the Federal government to

& “There is no reason that electronic formats may not be used for all aspects of an informal rulemaking

proceeding, as long as an appropriate NPRM is published in the Federal Register.” Perritt Report, Supra note[1] at
VILA. [http://www.kentlaw.edu/faculty/rstaudt/classes/oldclasses/internetlaw/casebook/legal issues.htm#A] The
Perritt Report also notes that the Federal Register was only available in paper format. While the paper copy is still
the official record, the Federal Register is now available online, going back to 1994.

12 See generally Peter L. Strauss, Changing Times: The APA at Fifty, 63 U. CHIL L. REv. 1389 (1996). See
also George B. Shepherd, Figrce Compromise: The Administrative Procedure Act Emerges from New Deal Politics,
90 Nw. U. L. REV. 1557, 1559 (1996) (explaining that the APA “has provided agencies with broad freedom”).

B E.g., Department of Labor, Occupational Safety and Health Administration, Combustible Dust, Advance
notice of proposed rulemaking, 74 Fed. Reg. 54333 (Oct. 21, 2009).

14 E.g., Department of Health and Human Services, Office for Civil Rights, HIPAA Privacy Rule Accounting
of Disclosures Under the Health Information Technology for Economic and Clinical Health Act; Request for
Information, 75 Fed. Reg. 23214 (May 3, 2010).

13 See generally Mariano-Florentino Cuellar, Rethinking Regulatory Democracy, 57 ADMIN. L. REV. 411
(2005); Beth Simone Noveck, Future of Citizen Participation in the Electronic State, 1 J. L. & POLICY INFO. SOC. 1
?62004).

Noveck, supra noteat 7-8. See also Cary Coglianese, E-Rulemaking: Information Technology and the
Regulatory Process at 27 (2004) (working paper),| http://Isr.nellco.org/upenn_wps/108|(“e-rulemaking has the
potential to go well beyond just digitizing the current process”).
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use social media to seek public feedback before rules are drafted and solicit evidence-backed
proposals from the public on problems the government plans to address.'” Both of these ideas
are pre-rule activities that do not implicate the APA.

In keeping with scholarly critiques of e-Rulemaking, which have not sought amendments
to the APA, this Report concludes that at this point the APA does not need to be amended to
support e-Rulemaking. Some scholars have called for innovative approaches to supplement the
APA’s notice and comment requirements with more meaningful engagement, such as consulting
members of the public who might not otherwise take an interest in the regulation,'® or using
social media to improve pre-rule consultation."” These suggestions are consistent with the notion
that the APA contains adequate flexibility for agencies to explore alternative ways to engage the

public—online and offline.

Moving on from this general concern, this Report turns to two other APA-related
inquiries. First, the following will explore whether an increased number of organized mail
campaigns present challenges for agency “consideration” of public comments, as required by the
APA. Second, the Report will address whether the APA permits agencies to require the public to
comment electronically.

A. Ensuring “Consideration” of Organized Mail Campaigns

If e-Rulemaking tends to increase the number of comments received by agencies, how
can agencies ensure consideration of material received, as required by the APA? A threshold
issue is whether e-Rulemaking increases the number of comments. One scholar explored e-
Rulemaking by the Federal Communications Commission between 1999 and 2004, finding that,
in general, e-Rulemaking merely shifted commenters from paper to online means.*® That is, with
a few exceptions, the increase of electronic comments was offset by the decrease in paper
comments.”’ The study uncovered notable exceptions when the number of electronic comments

17 Beth S. Noveck, Turning Rule Writers Into Problem Solvers: Creating a 21st Century Government That’s

Open and Competent by Improving Regulation and Regulatory Review (Jan. 26, 2011),

httB:// cairns.tzgegad.com/blogﬁo 11/01/turning-rule-writers-into-problem-solvers-creating-a-2 1 st-century-

government-thats-open-and-competen.html
18 Cuellar, supranote|15] at 493-95. This proposal includes an acknowledgement that the benefits of a
redesigned process that engages the public more fully must be weighed against its costs, which might include
increased staff and other resources. 56¢ /d. at 492 n.245.

19 Beth S. Noveck, Turning Rule Writers Into Problem Solvers: Creating a 21st Century Government That’s
Open and Competent by Improving Regulation and Regulatory Review (Jan. 26, 2011),

http://cairns.typepad.com/blog/2011/01/turning-rule-writers-into-problem-solvers-creating-a-2 1 st-century-
government-thats-open-and-competen.html|
0 John M. de Figueiredo, £-Rulemaking: Bringing Dala to Theory to the Federal Communications
2Cl'omm/ss/on, 55 DUKE L.J. 969, 986 (2006).

ld.
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“spiked.” One of these events was during the FCC’s revision of the media ownership rules.**
The study found despite the “complex” subject matter of the rulemaking, it drew tens of
thousands of public comments, many of which were “largely identical texts” and “mass
electronic mailings.”*’

While this is no comprehensive study of how online commenting behavior differs from
its offline counterpart, the results of the study on FCC suggest that, at least for some subset of
rules, e-Rulemaking increases the number of comments received due to organized mail
campaigns, or to the increased ease of commenting in general.

This conclusion is consistent with anecdotal evidence of other sporadic increases in
comments received through online advocacy campaigns, which have sometimes generated the
submission of hundreds of thousands of comments.”* One scholar has described this
phenomenon as “notice and spam.”® As currently designed, e-Rulemaking reduces the costs of
viewing proposals and submitting comments, especially when the proposals and calls for
comments are aggregated on a government-wide website such as Regulations.gov.”® The risk of
this approach to e-Rulemaking is that “quality input will be lost; malicious, irrelevant material
will rise to the surface, and information will not reach those who need it. In short, e-rulemaking
will frustrate the goals of citizen participation.”’ Those concerned with the strain on agency

. . . . 2
resources caused by large spikes in comments echo this sentiment.”®

2 Press Release, Federal Communications Commission (Nov. 5, 2002),

|http://hraunfoss.fcc.gov/edocs public/attachmatch/DA-02-2980A1.pdf]

= de Figueiredo supra note at 988. The comments so overwhelmed the FCC’s system that staff
contacted one “mass marketer” to slow down the submissions. /d. at 989.

# Stuart Shulman has written most extensively on this topic. £.g., Stuart W. Shulman, Perverse Incentives:
The Case against Mass Email Campaigns (working paper) (2007),
| http://shulman.ucsur.pitt.edu/Doc/Papers/ APSAQ7-Perverse.pdf] Stuart W. Shulman, Whither Deliberation? Mass
E-Mail Campaigns and U.S. Regulatory Policy, 3 J. E-GOV’T 41, 44-47 (2006); Stuart W. Shulman, 7he /nternet
Still Might (But Probably Won't) Change Everything, 1 I/S 111, 115 (2005),
[http://people.umass.edu/stu/eRulemaking/IS.pdf]

> Beth Simone Noveck, 7h¢ Electronic Revolution in Rulemaking, 53 EMORY L.J. 433, 441 (2004).

26 See id. at 441-42. See also de Figueiredo, supra note[20] at 992 (“[T]here are indications that electronic
filings and e-mail may make it cheaper for parties to express preferences.”); Jeffrey S. Lubbers, A Survey of Federal
Agency Rulemakers’ Attitudes About e-Rulemaking, 62 ADMIN. L. REV. 451, 455 (2010) (“Blizzards of comments
have become increasingly common in controversial rulemakings, and e-rulemaking can only further this trend.”).

7 Noveck, supra note at 442. Professor Cuellar has suggested that several factors, such as the topic of the
regulation, the level of media interest, and the dynamics of the relevant interest groups, can influence the likelihood
of an organized mail campaign on a particular proposed rule. Mariano-Florentino Cuellar, Rethinking Regulatory
Democracy, 57 ADMIN. L. REV. 411, 470 (2005).

2 See, e.g., Cynthia Farina et al., Rulemaking 2.0, 65 U. Miami L. REV. 408 (2011); Nina A. Mendelson,
Rulemaking, Democracy, and Mountains of E-Mail (working paper, on file with author).
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Of course, organized mail campaigns are not unique to e-Rulemaking; letter-writing
campaigns have long been used to convey views to regulators.”’ The legal question for e-
Rulemaking is the extent to which agencies must consider duplicative comments received online.
The Supreme Court has explained that not all comments must be scrutinized in exhaustive detail:
“comments must be significant enough to step over a threshold requirement of materiality before
any lack of consideration becomes of concern.” It is reasonable to argue that duplicative
comments, perhaps except for some acknowledgment of the number of them, do not cross the
materiality threshold.>’ The APA’s provisions on formal hearings, which note that “[a]ny oral or
documentary evidence may be received, but the agency as a matter of policy shall provide for the
exclusion of irrelevant, immaterial, or unduly repetitious evidence,”*
this. Although this provision technically applies only to formal adjudication and the rarely used
formal rulemaking, it suggests that the APA does not require slavish consideration of repetitive
submissions.

provide some support for

An overly cautious approach to APA requirements in mass comments scenarios forces
agencies to sink considerable staff resources into reading or at least skimming comments that are
word-for-word identical. For example, if an agency takes this approach with a docket that
contains 250,000 comments from an organized mail campaign, even if it takes less than 10
seconds to identify and skim each comment that effort still accounts for almost 700 staff hours or
$21,000.*® This excludes any time needed to summarize the comments for use internally or for
the preamble of the final rule. The voluminous influx of comments can drive some agencies to
turn to contractors, either to help organize and save public comments in the docket, or to actually
review and summarize those comments.**

The APA, however, does not require such an exhaustive approach to identical or nearly
identical comments. It permits agencies to leverage technology to bolster consideration by
sorting through comments once they have been loaded into the electronic docket. Software that

¥ Letter-writing campaigns are sometimes directed at Members of Congress, too. 566€ Reggie Beehner, [Doés

Congress Read Its Email?, PCWORLD (Apr. 30, 2001),
|http://www.pcworld.com/article/48788/does _congress read its email.html]

30 Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, 435 U.S. 519, 553 (1978).
See also North Carolina v. Federal Aviation Admin., 957 F.2d 1125 (4th Cir. 1992) (“An agency establishing a rule
need not respond to every comment. It must, however, reasonably respond to those comments that raise significant
problems.”).

! This does not imply that rulemaking is a plebiscite. That point is settled. Seg, €.g., Farina et al., Supra note
at 430 (citing Stuart Shulman’s work on this topic). Some have characterized duplicative comments as “the
poster child for public participation that completely missed the point of the process.” /d. at 417. This Report does
not opine on the value of these comments, it just explores whether they trigger any legal issues. For an interesting
discussion of the weight that agencies could assign to this type of public comments, see Nina A. Mendelson,
Rulemaking, Democracy, and Mountains of E-Mail (working paper, on file with author).

32 5U.S.C. § 556(d) (emphasis added).

3 Assuming staff are paid at the level of GS-11, Step 1 in Washington, D.C. Based on 2011 Salary Tables
published by the Office of Personnel Management.

See Beth Simone Noveck, The Electronic Revolution in Rulemaking, 53 EMORY L.J. 433, 443 (2004).
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uses natural language processing is one promising technology,” because it could help staff
identify duplicate comments, providing confidence that all unique comments are considered
efficiently. This helps agencies cope with duplicate comments, and could also help staff focus
on personalized portions of partially duplicate comments.*® This time-saving approach does not
diminish agency consideration because it would still give agencies access to the number and
content of all comments received.

Agencies should cooperate with each other and the eRulemaking PMO to explore
whether the use of these tools makes sense for them. While some agencies are already using or
exploring software to perform more efficient review of public comments, for others such
software is unavailable, either because of budget or procurement constraints, or because agency
staff are unaware of or uncertain about the value of using software in this manner. This Report
recommends that agencies assess how much staff time and other resources are devoted to
organizing and considering duplicative comments. If the amount is high, this Report
recommends evaluating whether software could help. Additionally, interagency discussion
might help raise awareness and encourage agency staff to explore whether these technologies are
worth pursuing. Such interagency discussion should include the staff of the eRulemaking PMO,
who are already exploring whether natural language comment analysis tools could be
incorporated into FDMS.?’ Steps in this direction would alleviate the need for agencies to

» Here is a description of how this would work:

Text analysis software can identify letters that are exact duplicates (e.g., form letters from a
letter-writing campaign) and near-duplicates (e.g., “form+” letters that have been modified to
represent their opinions better or append extra information). Simple phrase recognition techniques
can identify concepts that people mention frequently, which can serve as a starting point for “drill
down” activities that examine comments addressing particular topics or points of view. People
often identify their roles with respect to a particular regulation—for example, “As a mother, I
believe ...,” or “I have been a truck driver for 25 years and ....” Relatively simple techniques can
be used to find and organize such references, enabling policy makers, rule writers, and other
interested parties to understand better who commented on a particular aspect of the rule.

These and a wide variety of similar techniques are possible in the near future. Today
regulatory agencies are struggling with basic ICT issues related to capturing public comments
electronically. Soon these will be mastered, and attention will turn to better use of language
analysis and text mining software. At present there is an opportunity to provide better tools for
rapidly analyzing large public comment databases, and, consequently, for increasing transparency
and efficacy in the comment submission and analysis process.

Stuart W. Shulman, The Internet Still Might (But Probably Won't) Change Everything, 1 I/S 111, 116-17 (2005),
[http://people.umass.edu/stu/eRulemaking/IS.pdf](noting that “[a]lthough computers cannot understand human
language the way people do, they can still be useful in helping people make sense of large public comment
databases™). Seé¢ a/so Cynthia Farina et al., Rulemaking 2.0, 65 U. MiaMmi L. REV. 408, 435, 445 (2011) (discussing
natural language software and “algorithms that aggregate, categorize or summarize comment text”); Beth S. Noveck,
Turning Rule Writers Into Problem Solvers: Creating a 21st Century Government That’s Open and Competent by
Improving Regulation and Regulatory Review (Jan. 26, 201 1),|http://caims.tvpepad.com/blog/ZO1 1/01/turning-rule- |
|writers-into-problem-solvers-creating-a-2 I st-century-government-thats-open-and-competen.html

36 Mariano-Florentino Cuellar, Rethinking Regulatory Democracy, 57 ADMIN. L. REV. 411, 487 (2005)
(noting that “some senders edit the underlying language and others leave it in place™).

37 Improving Electronic Dockets on Regulations.gov and the Federal Docket Management System: Best
Practices for Federal Agencies, at 23 (Nov. 30, 2010),
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evaluate and purchase these tools separately, while learning from agencies that have already used
these tools.

B. An Electronic Comment Requirement?

Whether the APA permits agencies to require comments to be submitted electronically is
less clear, but there are policy reasons why the time may not be right for such an approach.
Although the APA doesn’t explicitly address this issue, it does require agencies to “give
interested persons an opportunity to participate in the rule making through submission of written
data, views, or arguments.”® One could argue that this language prohibits agencies from
restricting the methods by which interested persons are given the opportunity to participate. The
problem with this argument is that agencies already do restrict the ways in which members of the
public can file comments. At present, agencies typically offer many ways to submit comments—
by mail, courier, fax, email, or Regulations.gov, for example. If, however, a member of the
public wanted to file a comment by leaving a voicemail, this would generally not be accepted
into the docket without prior agreement from the agency to provide a voicemail transcription
service. This may be because agencies have determined that the cost of operating such a system
for each proposed rule is prohibitive, despite the fact that this decision may preclude some
individuals from participating in rulemaking in the manner they prefer. To argue, however, that
the APA requires agencies to offer a voicemail transcription service, or translation of comments
in foreign languages, or other accommodations, suggests that by requiring agencies to provide
“an” opportunity, the APA requires that agencies provide “every” opportunity, without
consideration of costs. In balancing efficiency against the goal of public participation, it appears
that agencies are already operating under the perspective that it is lawful to place some limits on
commenting practice for the sake of efficiency or cost reduction, so long as those limits do not
foreclose the public’s opportunity to participate.®’

Whether agencies could require electronic submission of comments without statutory
amendment to the APA may depend on the availability of the Internet** and an understanding of
how it is used. If almost all members of the public have access to the Internet, even if that access

http://www.regulations.gov/exchange/sites/default/files/doc files/20101130 eRule Best Practices Document rev.p

® 5U.S.C. § 553(c).

Henry H. Perritt, Jr., The Electronic Agency and the Traditional Paradigms of Administrative Law, 44
ADMIN. L. REV. 79, 88-89 (1992).

40 Estimates from the U.S. Census Bureau’s Current Population Survey show that Internet access at home is
on the rise, with the 2009 figure at 68.7%. [http://www.census.gov/cps/| However, this estimate does not give the
complete picture of Americans’ Internet access because it does not include Internet access from work, public
libraries, schools, or other locations. As a result, these are underestimates of overall Internet access. Based on
updated statistics from the U.S. Department of Commerce, one could argue that availability of Internet access in the
United States is approaching 100%. See generally U.S. Department of Commerce, National Telecommunications &
Information Administration, Digital Nation (Feb. 2010),

|http://WWW.nt_ia.doc.gov/reports/ZOIO/NTIA internet use report Feb2010.pdf]
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is not at home, it is at least conceivable that concerns about foreclosing the public’s opportunity
to participate are outweighed by the efficiency gains of electronic commenting.”*!

To be clear, this Report does not advocate that agencies require electronic submission of
comments in the near future. There may be good policy reasons why it is not the best practice in
2011. For example, studies that have explored the extent to which different groups have access
to the Internet have found that certain segments of the population lag behind others.** Instead,
this Report more modestly suggests that the APA does not, in and of itself, preclude an electronic
commenting requirement as long as the agency can demonstrate that it has provided the public
with an opportunity to participate in its rulemakings.

In summary, while some might welcome the opportunity to update the APA for other
reasons, it does not appear that explicit inclusion of e-Rulemaking is a necessary statutory
update. In fact, revised statutory language specifically requiring the use of certain technologies
to engage the public would build rigidity into what is now a very flexib